FOREIGN CLAIMS SETTLEMENT COMMISSION
OF THE UNITED STATES
WASHINGTON, D.C. 20579

~
IN THE MATTER OF THE CLAIM OF
Claim No.CU -14k7
HERMAN COHEN AND COMPANY, INC. }

~ Decision No.CU

Under the International Claims Settlement
Act of 1949, as amended
. ) .

PROPOSED DECISION

This claim against the Governm=nt of Cuba, under Title v of the
International Claims Settlement Act of 1940, as amended, was presented
by HERMAN COHEN AND COMPANY, INC., in the amount of $45,511.69, and is
based upon the asserted loss of payment for merchandise shipped to .Cuba.

Under Title V of the Inbernational Claims Setﬁlemené Act of 1949
[78 stat. 1110 (196k4), 22 U.S.C. §§1643-16h3k (1964), as amended, T9
Stat. 988 (1965)], the Commission is given jurisdiction over-claims |
of nabionals of the United States against the Government of Cuba.
Section 503(e) of the Act provides thabt the Commission shall receive
and determine in accordance with appliceble substantivs law,-including
internatione® law, the amount and validity of claims by nationals of
the United States agelinst the Government of Cuba arising sinéé Jgnuary 1,

1959 for

losses resulting from the nationalization, expro-
priation,. intervention or other taking of, or
special measures directed against, property in-
cluding any rights or interests therein owned
wholly or partially, directly or indirectly at
the time by netionals of the United States.

Section 502(3) of the Act provides:

The term 'property' means any property, right or
interest including any leasehold interest, and

debts owed by the Government of Cuba or by enbter-
prises which have been naticnalized, expropriated,
intervened,. or taken by the Govermmens of Cuba

and debts which are a cherge on property which has
been nationalized, expropriated intervened, or taken
by the Government of Cubae.
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Section 502(1) of the Act defines the term "national of the United
States" as "(B) a corporation or other legal entity which is organized
under the laws of the United States, or of any State, the District of
Columbia, or the Commonwealth of Puerto Rico, if natural:persons who
are citizens of the United States own, directly or indirectly, 50 per
centum or more of the outstanding capital stock or other beneficial in-
terest of such corporation or entity."

An officer of the claimant corporation has certified that the
claimant was organized in the State of New York and that all times
between December 8, 1956 and presentation of this claim on April 13,
1967, more than 50% of the outstanding capital stock of the claimant
has been owned by United States nationals. The Commlssion holds that
claimant is a national of the United States within the meaning of
Section 502(1)(B) of the Act.

The record discloses that all of the outstanding stock in claimant
corporation is held by three persons, all of whom are nationals of the
United States by: bitth. |

The record includes copies of correspondence from banks and con-
signee business enterprises in Cuba, copies of involces, and other
data. concerning shipments of merchandige to Cuban business firms,
listed hereafter as the consignees. This evidence discloses that the
purchase price of the goods and accompanying chargeé for such shipments
were, in many instances, paild by the consignees to local Cuban banks;
and that the dollar reimbursement releases or authorization were never
granted by Cuban governmental authorities. Other collections for ship-
ments made by claimant were not paid to the collécting bank by the
consigneé; claimant states that it has not reéeived any of the funds
for such shipments.

There follows hereafter a listing of shipments made to Cuban
consignees, including information on paid and unpaid collections, with
the dates on which payments were acknowledged, or the dates when the
unpaid collections were dué and payable:

CU-1kh7
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o ~ AMOUNT AND AMOUNT AND
DUE DATE DATE OF
OF UNPAID PAYMENT OR

___INVOICE DATE CONSIGNEE __COLLECTTIONS - ACKNOWLEPGMENT

June 18, 1959 Tejidos Unica, S.A. $1,161.65 e
Havans, Cube (July 18, 1959)

July 21, 1959 Confecciones Neiman  $191.3k e
Havana, Cuba (August 21, 1959)

September 2, 1959 Salomon Kress $2,347.13 —_—
Havana, Cubs (October 2, 1959)

September 2, 1959  Salomon Kress $3,145.71 e
Havana, Cuba (October 2, 1959)

September 4, 1959 Necuze y Hijos $1,165.91 .
Holguin, Cubsa (October L, 1959)

September 25, 1959 Compania Comeréial  $1,127.80 —_—
Guanabo (October 25, 1959)
Havana, Cuba

October 6, 1959 F. Martin & Cia. $1,034.78 —
Havana, Cuba (November 6, 1959)

October 16, 1959 Manuel Menendez $2,460.63 —_—
Havana, Cuba (November 16, 1959)

October 26, 1959 Villar, Pica & Co. - $997.Th o
Havansa, Cuba (November 26, 1959)

Oct?gr 27, 1959 Jose Iza $338.09 e
Havana, Cuba (November 27, 1959) .

October 29, 1959 Lopez Paz & Co. $5,041.27 —
Havana, Cuba (November 29, 1959)

November 4, 1959 Lopez Paz & Co. $2,021.63 e
Havana, Cuba (December 4, 1959)

November 4, 1959 Lopez Paz & Co. $1,894 .24 e
Havena, Cuba (December 4, 1959) 7

October 1%, 1959 Tejidos Karioka, S.A. ~. . $1,111.75
Havana, Cuba ' (December 9, 1959)

October 1k, 1959 Tejidos Karioka, S.A. e $1,477.89

Havana, Cuba (December 9, 1959)

$930.65

November 18, 1959
1 =74 (December 18, 1959)

Feder & Rips
Havana,  Cuba
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AMOUNT AND AMOUNT - AND
DUE DATE DATE OF
OF UNPAID PAYMENT OR
COLLECTIONS ACKNOWLEDGMENT
TNVOICE DATE CONSIGNEE .
November 20, 1959 M. Llano & Company  $1,767.09 ——-
Havans, Cuba (December 20, 1959)
November 20, 1959 M. Llano & Company $2,252.06 ——
- Havana, Cuba (December 20, 1959)
November 20, 1959 Lopez Paz & Company  $653.08 -
~ Havana, Cuba (December 20, 1959)
November 23, 1959  Martinez Hnos. & Cia. $544.0T ~—e-
Havana, Cuba (December 23, 1959)
November 5, 1959 Pesach Gutterman - ———— $889.49
Havana, Cuba. (December 24, 1959)
September 28, 1959 R..Iewis ———— $2,186.41M4
Havana, Cuba (Deuember 29, 1959)
September 15, 1959 - Novick Textiles, S.A. ———— $l,870.l6
- (Ywkin Novick) (January 6, 1960)
Havana, Cuba
September 28, 1959 Klepach Hnos. ——— $522.21
Havana, Cuba (January 18, 1960)
October 15, 1959 ~ Klepach Hnos. ——— ?920.76_ |
Hayens, Cuba January 25, 1960)
Nove&r 5, 1959 Klepach Hnos ———— '%2’909.%
Havena, Cubs See below)
November 5, 1959 - Klepach Hnose. ———— $i,h89.32
Havana, Cubza (See below)
November 5, 1959 Klepach Hnose ———— - $923.55
Havens, Cuba (See below)
November 9, 1959 'Klepach"Hnos. ———— $1,196.20 -

(February 2, 1960)
Payment . to bank of
$6,518.11; claimant
credity this consignee
with $1,611.40; amount
- still dues $h, 906 vel

October 28, 1959 R.. Lewis ———— $2,55L1.TL '
: Havena, Cuba (Ma.rch 1L, 1960)

TOTAL: $45,511.69

CU-1hh7
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The Government of Cuba, on September 29, 1959, published its
‘Taw 568, concerning foreign exchange. Thereafter the Cuban Govern-
ment effectively precluded noit only transférs of funds to creditors
abroad, but also payment to creditcrs within Cuba, by numerous, un-
reasonable and costly demands upon the congignees, who were thus de-
terred from complying with the demands of the Cuban Government. The
Commission holds that Cuban Lew 568 and the Cuban Governmenbt's imple-
mentation tgereof, with respect Lo the rights of the claimant herein,
was not in reality a legitimate exercise of socvereign authority to
regulateffﬁreign exchange, bub constituted an interwention by the
Government of Cuba into the conbractual rights of theilclaiment, which

resulted in the taking of American-owned property within the meaning

of ‘Section 503(a) of the Act. (See the Claim of The Schwarzenbach Huber:

Company, FGSC Claim No. CU-0019; end the Claim of Etns Pozzolana Cor-

‘porabicn, FCSC Claim Noe CU-0049).

Accordingly, in ‘the instent claim the Commission finds that cleim-.
ant'S'property‘was lost as a result of inbervenbtion by the Government
of Cubse and thst, in the sbsence of evidence to the contrary, the loss
occurrad on the respechtive due dates with regard to unpald collections
meturing after September 29, 1959. However, with respect to the dates
of loss as to those geods scld to Tejidos Unica, S.A. and Confeccioﬁes
Neimsn, for which payment was due pricr tc September 29, 1959, the Com-
mission finds that the loss cceurred.cn Sepbember 29, 1959, the effective
date of Lew 568. The Commission further finds that in those instances
in whiéh payments-weré mede to the collecting banks by Cuban consignees,
the losses occurred on the days afber payments were made to the Cuban
banks, where-ascertained, ox the days afﬁer nctification of payments
were made tq claimante.

The Commission has decided thet in certification of losses on
claims determined pursuant to Title V of the International Claims
Séttlemgnt Act of 1949, as aménded,-interest should be included at
the rate of 6% per annum from the date of loms to the dake of settle-

ment (See the Claim of Lisle Corporatién,, FCSC Claim No. CU-06Lk4).

CU=-1hhT
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-Accordingly, the Commission conéludes that the amount of the loss

sustained by claimsnt shall be increased by interest thereon at the rate

of 6% per annum from the dates on which the loss occurred, to the date

on which provisions are made for the sebtlement thereof, as follows:
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CERTIFICATION OF LOSS

The Commission certifies that HERMAN COHEN AND COMPANY, INC.
suffered a loss, as a result of acticns of the Government of Cuba,
within the scope of Title V of the International Claims Settlement
Act of 1949, as amended, in the amount of Ferity-Five Thousand Five
Hundred Eleven Dollars and Sixty-Nine Cernte ($45,511.69) with in-
terest thereon at 6% per annum from the respective dates of loss

to the date of Settlement.

Dated at Washington, D. C.,
and entered as the Proposed
Decision of the Commission

20 DEC 1967 jM@P%

E¥ferd D. Re, Chairman

Vit s tualavs | OZ AM Lok Q/L///L"

O ¥T10 c2d gor-oct eopy of tho deeisic=

Gcmicaien thich vas ontercd ag tho 2f=~1 Taecders Jaffe, Comfdssioner

A A )

'__f;;;ZL__ /S; LzVern R. Dilweg, Commissioner
/;: &’/>

w
C’*“F n{ the Cn sisafon

The statute does not provide for the payment of clalims against
the Government of Cubas Provisicn is cnly made for the determination
by the Commission of the validity and amcunbe cof such claims. Sec-
tion 501 of the statute specifically precludes any aubhorization for
appropriations for payment of these claims. The Commission 1is re-
guired to certify its findings to the Secretary of State for possible
use* in future negotiétlons with the Corernmenb\of Cdba. ' :

NOTICE: Pursuant to the Regulations of the Commission, if no objec-

tions are filed within 15 days afSer service cr receipt of notice of

this Proposed Decision, the decisicn will be entered as the Final
Decision of the Commission upon the expiraticn of 30 days after
such service or receipt of notice, unless the Commission otherwise
orders. (FCSC Reg., 45 C.F.R. 531.5(e) and (g) as amended, 32 Fed.
Reg. 412-13 (1967).)
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